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Using Al asan Expert Witness
What Helps, What Hurts, and What to Avoid

Expert witnesses are increasingly encountering Al tools in their professional work, often without clear guidance on
how those tools intersect with credibility, methodology, and disclosure obligations. This handout summarizes the key
risks, practical guardrails, and a working framework for deciding how carefully to approach any Al task.

The two questions opposing counsel will ask:
1. Did you use Al? 2. Can you explain what it did?

Ladder of Risk for Al Tasks

A working framework for assessing any Al task before you start. Read from the bottom up.

The opinion, the report, and the exhibits. Case-specific materials in public tools,
Al-generated or enhanced exhibits, methodologies you cannot defend on the stand, and
anything entering the Rule 26 report without full verification. Credibility, Daubert, Frye, and
disclosure all live here.

Research, analysis, and trial prep. Literature searches, summaries of studies, pattern
recognition in data you can independently validate, anticipating cross-examination,
stress-testing your reasoning. Verify before it influences your work. Be able to explain how
the tool reached its result.

Communications and your own writing. Email drafts, editing your own prose,
MEDIUM brainstorming how to explain a concept to a lay audience, outlining direct testimony or a
presentation. Watch confidentiality. Verify that rewording does not change meaning.

Administrative and formatting work. Scheduling, billing, formatting your report, organizing
files, generating a glossary of generally accepted terms. Nothing that touches your opinion or
contains case-specific material.
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What Helps
m Literature review and research starting points. Find relevant studies, summarize a body of literature, identify what
you might have missed. Read the underlying sources yourself.
m Drafting and editing your own writing. Tighten language, fix grammar, improve clarity in your draft. The substance
stays yours. Editing your work is different from generating it.
m Translating technical concepts for a lay audience. Reword dense material for a jury or judge. Verify the
translation does not shift the meaning.

m Brainstorming and idea generation. Think through approaches, identify weaknesses in your reasoning, surface
angles you might have missed. The thinking still has to be yours.

m Pattern recognition in large data sets. Al can flag patterns faster than you can. Use only when you can validate
independently with methods you can explain on the stand.

m Anticipating cross-examination. Generate likely opposing arguments and probable lines of cross. Sharpens how
you defend your opinion.

m Administrative work that does not touch the opinion. Scheduling, billing, correspondence, file organization,
formatting. Low risk, provided you are not pasting confidential case material into a public tool.

Governing rule: Nothing leaves your office unchecked.

What Hurts: Expert-Specific Risks
m Outsourcing the opinion. The opinion has to be yours.
m Hallucinated citations and authorities. The lawyer sanctions cases apply by analogy.
m Confidentiality breaches. Uploading case materials to public LLMs.
m Erosion of independent judgment. Over-reliance reshapes how you think before you notice it.
m Admissions about Al use that cannot be walked back. Once it is on the record, it stays there.
m Tools you cannot explain on the stand. Also the Daubert and Frye problem: testability, peer review, error rate,
general acceptance.
m Al-enhanced images, audio, or video offered as evidence. See State of Washington v. Puloka.
m Failure to disclose Al use in the report when Rule 26 required it. Disclosure is part of methodology.

What to Avoid

m Black-box methodologies you cannot defend

m Consumer tools with client materials

m Products that generate conclusions rather than assist analysis
= Vendor accuracy claims taken on faith

= No record of what you used and how

Practical Guardrails to Take Home

Document what you used. Verify before anything leaves your office. Maintain independent judgment. Use
enterprise tools rather than consumer ones with client materials. Know what your tools do before you have to
defend them.

Selected References

* Federal Rule of Civil Procedure 26(a)(2)(B), expert report requirements.

* Federal Rule of Evidence 702 (as amended December 1, 2023), clarifying the proponent's burden and the
reliable-application requirement.

» Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).

* Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

« State of Washington v. Puloka, King County (WA) Superior Court, March 29, 2024 (trial court ruling, unreported, persuasive

only).
» Mata v. Avianca, S.D.N.Y. 2023 (lawyer hallucination sanctions case, applicable by analogy).
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